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Presenter
Presentation Notes
RD: Hi, I’m Rachel Dowell, assistant counsel at OGE, and this is Leigh Francis, also an assistant counsel at OGE, and today, we’re going to talk about 18 U.S.C. 205, which is one of the two conflict of interest statutes that deals with a current employee’s private, representational activities. Specifically, we’re going to focus on 205(a)(2), because this is the section of 205 that arises most frequently and is most likely to affect EB employees.  Leigh and I will be covering the elements of 18 USC 205(a)(2) in detail, and then take a look at a few exceptions.  After that, Susan Heller, Associate GC for Ethics at the Department of Homeland Security, will share some programmatic issues she’s seen in implementing and advising on this statute.  She will also be giving us some real-life examples that she came across at her agency, and we’ll hopefully get some input from audience members as well.  



18 U.S.C. § 205  
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(a)(1)  
Clause 1 

Bars employees, other than in the discharge of their official duties, from 
acting as agent or attorney for another for prosecuting any claims against 
the U.S. 

(a)(1) 
Clause 2 

Bars employees, other than in the discharge of their official duties, from 
receiving any compensation in consideration of assistance in the 
prosecution of a claim against the U.S. 

(a)(2) 

Bars employees, other than in the discharge of their official duties, from 
acting as agent or attorney for another before any department, agency, or 
court in connection with a covered matter in which the U.S. is a party or has a 
direct and substantial interest. 

(b) 
Prohibitions applicable to employees of D.C. in connection with claims 
against D.C. and matters in which D.C. is a party of has a direct and 
substantial interest 

(c) Provides that all SGEs are subject to section 205(a) and (b) only in relation to 
certain covered matters involving specific parties 

(d)-(g); (i) Exceptions 

(h) Definition of “covered matter” 

Presenter
Presentation Notes
RD: So to start off, I want to give everyone a quick overview of the structure of 205 and summarize the other provisions.  Both clauses of (a)(1) apply when there are CLAIMS AGAINST THE U.S. – which Leigh will discuss in more detail.  Matters that qualify as “claims against the U.S.” are pretty limited though, so really the main focus for agency ethics officials is typically (a)(2).  We’re going to parse out the elements of 205(a)(2) in some detail, and then Susan and Paul will apply their agency examples to this provision.  The restrictions in 205(a) apply to all federal employees, and all employees of the legislative and judicial branches.  It doesn’t, however, apply to elected members of Congress.  Moving on through the structure of 205, next there is section 205(b), which basically applies the same type of restrictions in (a)(1) and (a)(2) to employees of the District of Columbia in connection with claims against DC or matters in which DC has a direct and substantial interest.  Executive branch employees do not need to worry about 205(b) UNLESS they are employees of the Office of the U.S. Attorney General for the District of Columbia – these employees are subject to both sections (a) AND (b).  Next we have 205(c), which provides that special government employees are subject to LESS RESTRICTIVE prohibitions under this statute. I’ll touch on that briefly later on.Then we have six exceptions to the restrictions in 205(a) and (b), and mixed in we have the definition of “covered matter” and 205(h). 



18 U.S.C. § 205(a):  
Three Distinct Offenses  
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(a)(1)  
Clause 1 

Bars employees, other than in the discharge of their official duties, from 
acting as agent or attorney for another for prosecuting any claim against the 
U.S. 

(a)(1) 
Clause 2 

Bars employees, other than in the discharge of their official duties, from 
receiving any compensation in consideration of assistance in the 
prosecution of a claim against the U.S. 

(a)(2) 

Bars employees, other than in the discharge of their official duties, from 
acting as agent or attorney for another before any department, agency, or 
court in connection with a covered matter in which the U.S. is a party or has a 
direct and substantial interest. 

Presenter
Presentation Notes
LF:  Thank you, Rachel.  Yes, as you indicated, there are three offenses in 18 U.S.C. 205(a) that apply to employees of the Federal Government, not including Employees of DC.  We will be focusing on the third, in 205(a)(2), because in our experience at OGE, this is the prohibition that raises the most questions. Before we take a look at them I just want to give a short overview of the history of 205 and its purpose. [Optional – The purpose of section 205 is “to protect the integrity of Government actions by preventing its employees from using actual or supposed influence in support of private causes.” HR Rep No 748 at 21.]…Now, let’s first take a look at 205(a)(1), and its two prohibitions and contrast them with 205(a)(2)’s prohibition.  As Rachel said, 205(a)(1)’s prohibitions only apply to “claims against the United States.”  What are “claims against the United States”?  Well, courts have said that they are claims for money or property, but only that and nothing more.  Thus, a lawsuit to compel an agency to issue or rescind a regulation or to interpret a statute in a particular way, would not qualify.  A 1999 OLC opinion, on the other hand, makes it clear that a petition for attorney’s fees is a demand for the payment of money by the United States and, as such, falls within the meaning of the phrase “claims against the United States.” So if there is no claim, there can be no 205(a)(1) violation.  Now, let’s take a look at 205(a)(2), which applies to “covered matters.”  Now that term should sound familiar because it is almost the same language that is used in 18 U.S.C. 208(a), so you can apply in this context what you know about the meaning of “particular matter” in section 208.  Put differently, covered matters, for purposes of 205, would include matters involving deliberation, decision, or action that is—Focused on the interests of specific persons (e.g., grants, contracts, and litigation); orFocused on the interests of a discrete and identifiable class of persons (e.g., rulemaking or policymaking).So from OGE’s own regulations, an example of a covered matter focused on a class would be a regulation establishing safety standards for trucks on interstate highways or a policy regarding Government loans to owner/operators of small farms.  However, covered matter does not extend to consideration or adoption of broad policy options that are directed to the interests of a very large and diverse group of persons.  For example, 205(a)(2) would not bar representation on certain tax or social security matters likely to affect most Americans.



18 U.S.C. § 205(a)(1) 
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An officer or employee [may not] 

[Clause 1] 

OR 

[Clause 2] 

Act as agent or attorney 
Receive any gratuity or  

any share of / interest in the claim  
[i.e., compensation] 

 
For another 

 
In consideration of assistance 

For prosecuting In the prosecution of 

A claim against the United States 

Other than in the discharge of official duties 

Presenter
Presentation Notes
LF:  Before we get to 205(a)(2) let’s go a little deeper into (a)(1).  Clause 1, like 205(a)(2) only bars activity known as “acting as agent or attorney.”  We will breakdown in great detail what that means exactly, but sufficed to say for now, the prohibition in clause 1 is for the most part the same prohibition as 205(a)(2).  Put differently, almost anything that will violate the broader prohibition in 205(a)(2) will also violate the narrower prohibition in clause 1 of 205(a)(1).  As a little explanation on this redundancy, When 205 was written in 1962, the drafters were worried about the Bergson case, which narrowed 205’s predecessor (18 U.S.C 283) to only claims for money or property.  Thus, the drafters added 205(a)(2); however when they did so, they decided to go ahead and leave in (a)(1), clause 1, even though it --in many ways -- was subsumed by (a)(2).Now moving on to the second prohibition, which is important because it is the only place in 205 that reaches behind-the-scenes activity.  First, let’s breakdown the term gratuity.  It is a rather odd word to be used here, because a gratuity is usually, well, gratuitous and not given as consideration.  However, in the end, it has been be construed as simply meaning “compensation”—something of value in exchange for assistance.  Next we  move on to the term assistance.  While there is very little law on this clause, presumably “assistance” means behind-the-scenes activity that is of significant help or use in the prosecution of a claim.  For example, it might be interviewing potential witnesses.  However, How far assistance reaches is not clear and there is presumably some de minimis forms of assistance that would not be covered, for example where help is not significant and is essentially mechanical/ministerial—so copying assistance, particularly when rendered without knowledge of its relationship to a claim, would not violate clause 2. The last thing I want to note briefly, is that the term prosecution, well, means just that.  One must be bringing a claim against the U.S.  This term has not been interpreted to include where one defends against a claim that say the U.S. has brought against a private individual.  Again, this narrow interpretation of the (a)(1) prohibitions is why Congress in 1962 added 205(a)(2), which we now turn to.



18 U.S.C. § 205(a)(2) 
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An officer or employee [may not] 

Act as agent or attorney [which requires:] 

 
1) Actual or apparent 

authority 
 

2) Direct communication 
 

3) Intent to influence 
 

 
For another 

 

Before a Department, Agency, or Court 

In connection with a covered matter 

In which the United States is a party of has a direct and substantial interest 

Other than in the discharge of official duties 

Presenter
Presentation Notes
LF:  Now we move on to 205(a)(2), and let me first go through all the elements of 205(a)(2)-1) An officer or employee may not 2) Act as agency or attorney 3) For another 4) Before a Department, Agency, or Court 5) In connection with a covered matter 6) In which the U.S. has a direct and substantial interest 7) Other than in the discharge of his official duties.As we mentioned 205(a) applies to all federal employees (with a special, narrowed application to SGEs).The Next element to be discussed is acting as agent or attorney. This phrase is a term of art with 3 layers of defined meaning. I will go over the first layer, which focuses on the literal language of whether one “acts as agent or attorney,” with this first layer focusing on the presence of “Actual or apparent authority.”  I will then turn it over to Rachel to discuss the second layer, Direct Communication, and third layer, Intent to Influence.  Both of these layers must be shown, but neither are explicitly listed in the statute.So to the first layer.  This first layer in many ways goes to the legal status of the federal employee in relation to the person whom he is potentially representing.First, acting as attorney is pretty self explanatory, but it can be broader than typical attorney/client relationships. – For example, it covers situations in which an employee would like to serve as a master amici, which is a unique role in the court of Veteran Appeals, where you take on the role of attorney without actually being one:  OLC has said functionally, master amici would perform a role nearly identical to that of retained counsel.”  OLC thus concluded that the employee would act as the attorney for the veteran.”  16 Op. OLC 59.Now, while acting as an attorney is fairly clear, acting as an agent is a bit more complex and is represented on the slide by “1) Actual or apparent authority.”  Actual or apparent authority are Agency Law Concepts, to which we now turn.  



Actual or Apparent Authority 

6 

• The common law definition of agent is used in a § 
205(a)(2) analysis. O’Neill v. Dep’t of Hous. & 
Urban Dev., 220 F.3d 1354, 1360 (Fed. Cir. 2000).  

 
• Under current case law, § 205(a)(2) requires that 

the employee have either actual or apparent 
authority to communicate on behalf of an 
individual. O’Neill, 220 F.3d at 1363.  In almost all 
situations, this means that as a matter of law the 
employee is an agent.  

Presenter
Presentation Notes
LF:  Let me first just start by saying, in essence, what we are getting at here with actual or apparent authority is ultimately whether from the perspective of the Government the employee would be an agent of another when communicating to the Government. Based on O’Neill, 220 F.3d at 1363, an employee would be an agent of another when communicating to the Government if the employee has actual or apparent authority.    What does that mean exactly?  Well, according to O’Neill and agency law principles, I will show you that it means there are three routes to violating 205(a)(2).  We will look to those next. 



Routes to Acting as Agent under 
O’Neill & Common Law of Agency 

1. Agency Relationship + Actual Authority 
– Two questions on Flow Chart, why? 
– Action by the agent alone is sufficient for a 205(a)(2) violation 

because there is agreement and control 
 
Hypo’s-  
A. Gov’t Employee, Andy, works part-time for Fortune 500 company 
as financial analyst, and in that capacity writes and sends 
correspondence to the SEC regarding an ongoing investigation of 
the company. (Agency + Actual Authority—also an 18 U.S.C. 203 
violation) 
B. Same example, but Andy works for Fortune 500 company as an 
IT specialist, and advocates for the dismissal of the investigation. 
(Agency but no Actual Authority)    
 
**If NO agency, you still must determine whether apparent authority 
is present.** 
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Presenter
Presentation Notes
LF:  As a quick aside, To flesh out these three paths, I broke the “Actual or Apparent Authority” requirement into two question on your flow chart, which you can now refer to.  So, Let’s start off with the easiest way first.  So, first Based on the facts provided by an employee, the employee would be an agent under the common law and would be acting with actual authority. Incidentally, I imagine this is how most, if not all, 205(a)(2) questions are styled:  As presented in the flow chart, thus we ask:  Is there an actual agency relationship between an alleged principal and the employee/alleged agent.  So, under the common law definition of agency, 1) has the alleged principal agreed that the employee should act on the principal’s behalf and subject to the principal’s control; and 2) has the employee agreed to so act?   So, most outside business relationships you think of are agency relationships.  When a federal employee is also an employee of an outside organization.  That is an agency relationship.  However, I put the question of whether an agency relationship is present separate on the flowchart because I think it is worthwhile to ask and think about, apart from the actual or apparent authority question.  I think it is worthwhile because--  Well, certain relationships between two individuals, as a matter of law, are not agency relationships.  Here are some examples:    The DC superior court found that when an attorney hired a process server, the process server was not an agent of the attorney, and thus as a matter of law, the attorney could not be liable for the actions of the process server.  The court determined this because… [citation]Also, according to the Restatement 3d of Agency, a Director on a Corporation’s Board of Directors is not considered an agent of the Corporation because shareholders do not have a right to control directors by giving binding instructions to them.Finally, according to the Restatement 3d if an individual is “retained to give an independent assessment” such as an auditor or appraiser, “the expectation of independence is in tension with a right to control” and thus there might not be an agency relationship.  (This syncs up with Leg History, quote it here!)The Restatement 3d calls these relationships, Non-Agent Service Providers.The essential element to focus on is whether the alleged principal has “the power to give interim instructions” to the alleged agent (or as OGE says, has some degree of control over the agent). When there is no control over how an individual achieves a task, there is no agency relationship.So back to our question on the flow chart—Is there an agency relationship--If yes, as when someone is an employee of an outside organization, we go to the flow chart and must ask whether the agent has actual or apparent authority to make a communication to the Government.  If NO, then almost all of the time you will not have a 205(a)(2) violation.  I say almost because you must still ask whether the employee has apparent authority, which can be present even without an agency relationship.  But I will return to that in a moment.    Well, let’s assume we have an agency relationship before us.  Then we ask whether the agent has actual or apparent authority to act on behalf of the principal.  This focuses on what exactly the principal and agent have agreed that the agent will do.So let’s give an example of when there is an agency relationship, and there is ACTUAL authority: A government employee, Andy, works part time for a Fortune 500 company as a financial analyst.  Further, Let’s say there is an SEC investigation of that Fortune 500 company, and Andy drafts correspondence that is sent to the SEC as part of it’s defense against the SEC’s charges.  There is clearly an agency relationship, and within the scope of his job, as agreed upon by the employee and the Fortune 500 company, he has sent correspondence to the SEC.Questions at this point?Now let’s do an example where there is an agency relationship, but there is NOT actual authority:  Andy now works part time for a Fortune 500 company as an IT specialist.  Further, Let’s say there is an SEC investigation of that Fortune 500 company, and Andy calls to advocate for the dismissal of the investigation.  He calls to advocate and says he is an IT specialist at the company and has never seen any corrupt activities and the charges should be dropped.  Unless shown otherwise by the facts, Andy does not appear to have actual authority to advocate before the SEC regarding the investigation.  So while the advocacy might be for the benefit of his employer, Andy did not agree to, nor did the company ask for Andy to call and argue for dismissal.  Or in legal speak, he has no actual authority to do so. So agency is the legal relationship that must be present and actual authority defines the scope of that relationship.  Both are needed for a 205(a)(2) violation, and this is how almost all 205(a)(2) violations will occur.  If you take nothing more than what I have just said from my presentation, I will be happy.  



Routes to Acting as Agent under 
O’Neill & Common Law of Agency 

2. Agency Relationship + Apparent Authority 
– Action by Agent is outside the scope of Actual 

Authority 
– Principal’s manifestation, by action or 

acquiescence, is required 
– Must be reasonable for the Gov’t to believe the 

employee is an agent with authority 
Hypo:  Andy, the same IT specialist, is serving as 
tech. support for a teleconference with Sr. 
Executives, Attorneys and SEC employees.  Andy 
makes a statement about the investigation. The 
company likes statement, so the Sr. Executives  
say nothing.   
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Presenter
Presentation Notes
LF:  Now the second and more complicated route is where the employee is an agent under the common law and is deemed to have apparent authority.  To briefly discuss apparent authority, it helps if we use the hypothetical I just provided--	So, Same case as above, except that Andy is present in a meeting to lend technical support to the Fortune 500’s senior executives.  The senior executives are participating in a video-teleconference with its attorneys and SEC investigators.  Andy was not hired to do anything but provide IT support, but during the video-teleconference he speaks in support of an argument made.  The Government does not know that he is merely an IT specialist and the senior executives like his point, so they say nothing. 	So, the second case, is where the employee is an agent, as just defined, and acts on behalf of the principal but does so outside the scope of his actual authority.  But the agent has is deemed to have “apparent authority.”  Which means that because of actions or acquiescence by the principal it is reasonable for the Government to believe the agent had authority, and as such, under both the common law of agency, and 205 the employee is deemed to be acting as an agent.  Another example of apparent authority occurs when corporations situate people within a hierarchy of positions with defined responsibilities.  In these situations the corporation can create apparent authority.  Employees of the corporation might not have the actual authority to make the communication either because it is not part of his job or because the principal explicitly told the agent not to so act, but by the principal placing the employee in that position, the principal has acted and if it is reasonable for the Government to believe the agent has authority because of this, and can prove it, a 205(a)(2) violation can lie.So to summarize the second route, an agency relationship is present, and there is apparent authority.  This is substantially different from agency, combined with actual authority, because apparent authority requires action or acquiescence by the principal that the Government sees or know of, for a violation to occur.  Let me say that again, “Apparent authority is present only when a third party’s belief (here the Government) is traceable to manifestations of the principal (not simply the agent).”



Routes to Acting as Agent under 
O’Neill & Common Law of Agency 

3. No Agency Relationship + Apparent Authority 
– Manifestation by the Principal required (O’Neill 

case—no agency and no manifestation, so no 
Apparent Authority) 

– Must be reasonable for Gov’t to believe the 
employee is an agent with authority 

Hypo:  Andy now works for Company X, who has 
an IT services contract with the Fortune 500 
company.  Andy serves as tech. support for a 
teleconference with Sr. Executives, Attorneys and 
SEC employees.  Andy makes a statement about 
the investigation.  The Fortune 500 company likes 
the statement, so the Sr. Executives say nothing. 
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Presenter
Presentation Notes
Finally the third route for the element of Actual or Apparent Authority:	Same case as above, except Andy does not work for the Fortune 500 company, but works for Company X, which was hired by the Fortune 500 company to provide IT support and assistance.  Andy is not an employee and only performs assignments for Company X.  If Andy were to speak in the same way at the meeting, and the Fortune 500 company senior executives said nothing and did nothing, it is reasonable to conclude that Andy was acting as an agent for/representing the company, from the perspective of the Government.  So 205(a)(2) could be violated.So in the third situation, Andy is not actually an agent of the Fortune 500 company, however, the alleged principal (the Fortune 500 company) has done something or acquiesced in some way that leads the Government to reasonably believe Andy is an agent and has authority. (Again, these are to my knowledge ways individuals can violate 205(a)(2), but I don’t know if I have ever encountered a question that implicates apparent authority where the employee is not an agent.)Action by the principal that can create apparent authority can be spoken, or written words.  The action by the principal can also be through prior patterns of conduct or practice, etc.  So though 205(a)(2) in many ways is extraordinarily broad, 205(a)(2) is narrower than 203 (and 207) in at least one way:-- For a 205 violation, from the perspective of the Government, the employee must be acting as an agent when making the communication.  While 203 or 207 violations could occur where an employee or former employee communicates or appears before the government on behalf of another and the employee has no actual or apparent authority to act on the other’s behalf.  Put in things about Schaltenbrand.   You can find OGE’s past treatment of this element in Legal Advisory DO-07-015 (May 17, 2007) (where it was held that expressing an opinion of another to an agency in an immigration support letter is not considered acting as an “agent” under § 205(a)(2) unless the employee was influenced/controlled in drafting and submitting the communication); and OGE Advisory Letter 01 x 1 (which analyzes whether acting as a compensated agent for private clients in prosecuting patent applications violated § 205—it does). As should be apparent, the determination of whether Actual or Apparent Authority is present is incredibly fact-specific. So finally, as a short caveat, though the O’Neill court determined these are the only ways to act as an agent, this element could be interpreted in a broader manner by a court or the government.  So, I will end my discussion of this element by saying that when it comes down to the analysis of whether actual or apparent authority is present, which by its nature is an intensely fact-specific analysis, be prudent and conservative in the prospective advice you provide to employees. I will now give it to Rachel to discuss the next element Direct Communication.



Direct Communication 
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• “An employee does not act as agent or 
attorney in the absence of communication 
with . . . the government.”  DO-02-018 

 
• Behind-the-scenes activity, consisting of a 

communication that is only indirectly 
addressed to the Government, is not 
barred by 18 U.S.C. § 205. 

Presenter
Presentation Notes
RD: To “act as agent or attorney,” there also needs to be a direct communication.  First of all, a communication is pretty self-explanatory – it can be oral, written, electronic, etc.  But this communication also needs to be between the employee and another Government employee.  If I go over to the Social Security Administration and, on behalf of a friend, argue her entitlement to benefits, I will be meeting the direct communication requirement.On the other hand, if I simply advise my friend about what she ought to say at SSA, then I WON’T meet this requirement.  That’s because this type of behind-the-scenes activity consists of a communication that is only indirectly addressed to the Government.Also, just serving as an officer or otherwise with an outside organization does not alone implicate 205, even if others at the organization contact the government.  Remember, it’s the representational communications of the employee that are implicated under 205, not his outside activities in general.



Intent to Influence 
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• The communication must be in connection 
with matter on which there is some 
controversy or at least potential for divergent 
views, such as seeking discretionary 
government action. See OGE 94x15. 
 

• Routine, ministerial, or factual 
communications are not prohibited by 18 
U.S.C. § 205(a)(2).  Id. 

Presenter
Presentation Notes
RD: Third, acting as agent or attorney requires intent to influence. The communication must be in connection with a matter on which there is some controversy or at least potential for divergent views.  So if I argue to the Social Security Administration, on behalf of my neighbor, that the agency has erred in denying his benefits, the context is adversarial or at least potentially adversarial.  On the other hand, if I go to SSA and ask where I can find form XYZ, my communication would be ministerial in nature.  When you’re seeking factual information of a routine nature, there is not likely to be any controversy.  Figuring out if there is an intent to influence is obviously fact specific, but I consider it a pretty low bar – it just has to do with something where there is ANY potential for controversy.  [Optional - It’s not limited to major disputes, negotiations, etc.  OLC has stated that it can include 1) requests for extension of interim deadlines or work orders, 2) NON-routine requests for instructions or information from the agency, 3) suggestions about new directions on even relatively minor portions of a K; 4) and explanation or justification of a matter.  2 Op. OLC at 316.]



Intent to Influence 

12 

OGE 85x3:  “It is our 
understanding that by simply 
signing another’s income tax 
return as the preparer, you 

have not yet acted as an agent, 
you have stated a fact.” 

OGE 05x2(1):  A 10-K is a 
“submission of facts without 
advocating that the facts be 

interpreted in a particular way.” 

Presenter
Presentation Notes
RD:  There are certain communications that, as a matter of law, are NOT made with the intent to influence, based on OLC and OGE opinions.  For one, preparing and signing another’s tax filing as preparer does not in itself violate 205(a)(2). Similarly OGE has found no intent to influence when an employee files an SEC Form 10-K or similar disclosure form required by the SEC. These are considered statement of facts, where the employee is not really advocating that the facts be interpreted in a certain way. There are other types of tax/financial filings out there where we might advise that filling out the form on behalf of an organization, when it amounts to merely attesting to the facts provided, is ok under 205.  But you’ll want to take a look at each situation to determine whether it truly is a factual attestation, or if it’s really advocating that the facts be interpreted in a particular way.Even though it’s technically permitted, it’s always risky to fill out a form like this on behalf of another, because that’s about all you can do. After signing, you have to avoid any other contacts with the IRS, SEC, or other agency that may constitute presenting or arguing the merits of whatever is on the form.  Likewise, if an organization is later audited or investigated by the IRS, any representation on behalf of the organization regarding the audit or investigation would violate 18 U.S.C. § 205.  Accordingly, you’re better off finding another person to represent organizations in these types of cases.   



18 U.S.C. § 205(a)(2) 
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An officer or employee [may not] 

Act as agent or attorney [which requires:] 

 
1) Actual or apparent 

authority 
 

2) Direct communication 
 

3) Intent to influence 
 

 
For another 

 

Before a Department, Agency, or Court 

In connection with a covered matter 

In which the United States is a party of has a direct and substantial interest 

Other than in the discharge of official duties 

Presenter
Presentation Notes
RD: So with those three layers, an employee would be considered to be acting as an agent for purposes of 205(a)(2).  Any questions so far?So acting as agent or attorney alone is not enough to violate 205 – you also need to act as agent or attorney for someone other than yourself.  96x6.  



On Behalf of Another 
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• Does not bar self-representation. 94x15 
 
• An employee may represent his own views 

before the Government in connection with a 
particular matter, including:  
– Views that are the same as those held by an 

organization in which the employee happens to be 
a member (94x15);  

– Communications that are in support of another's 
position (98x18); or 

– Communications that are for the benefit of another 
(07x7). 
 

 
 

 

Presenter
Presentation Notes
RD: 205 actually states that an employee may not act as agent or attorney for ANYONE.  However, 205 has been interpreted as not barring self-representation, so you have to act as agent or attorney for ANOTHER, not just anyone (which could include yourself). 94x15.  So, you can speak on your own behalf, or on behalf of your sole proprietorship, without running afoul of 205.  However, if you’re speaking on behalf of your wholly-owned corporation, for example, then the representation is on behalf of another b/c there’s a separate legal entity involved.Because section 205 does not prohibit self-representation, an employee may represent his own views before the Government in connection with a particular matter even if those views are the same as those held by an organization in which the employee happens to be a member. However, the employee could not communicate those views to the Government as the organization's representative without running afoul of the prohibition in section 205.  Likewise, writing letters of support, such as support letters for a sentencing hearing or immigration support letters, are ok, because the mere fact that such a letter is in support of another’s position or otherwise benefit the person for whom the support letter is being written does not mean that the Federal employee writing the letter is necessarily under the control of that person.As long as the organization or person who is benefiting from those communications is not in fact the employee’s principle, (i.e., no agency relationship), the mere fact that those communications help or support others is not on behalf of another for 205.Another thing to note is that “acting as agent or attorney for anyone” does not include the United States, so 205 will not bar a representation on behalf of the United States Government, even if it is other than in the proper discharge of official duties.  4 Op. O.L.C. 498 (1980).  



Before a Department, Agency, or Court 
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• “Department” means one of the executive departments 
enumerated in section 1 of title 5 (i.e., strictly federal 
departments).  See 18 U.S.C. § 6.  

 
• “The term ‘agency’ in § 205(a) should be construed to 

apply only to Federal agencies, and not state and local or 
District of Columbia entities.”  24 Op. O.L.C. 13. 

 
• “The term ‘court’ in the same provision covers state as 

well as Federal Courts ‘if the United States is a party to 
the proceeding or if a direct and substantial interest of 
the United States is involved in the proceeding.’” 24 Op. 
O.L.C. 13 (quoting an unpublished 1970 OLC Opinion). 
 

Presenter
Presentation Notes
RD: Next, the communication must be before a department, agency, court, or one of the other specified federal entities listed in the statute. For today, let’s just look at department, agency, and court.“Department” and “Agency” are not actually defined in 205, so we need to look to 18 USC s 6 for these definitions. There, “Department” means one of the executive departments enumerated in section 1 of title 5 (i.e., strictly federal departments), and, “agency” embraces only agencies of the United States.  So that includes entities within the legislative branches, like the Office of the Architect of the Capitol (5 Op. OLC 194), and probably agencies within the judicial branch like the administrative office of the US courts, though OLC has not expressly opined on that.  BUT, it does not prohibit you from going before Congress or its committees (HR Rep. No. 748, 87th, 83x17), and OLC has also determined that 205 does not prohibit employees from communicating with state agencies. So it’s only U.S. agencies.  This gets a little trickier when it comes to agencies of the District of Columbia because it’s not obvious whether “United States” encompasses DC, and the term agency is used in 205(b), which applies to DC employees.  But OLC has also determined that, because of the separate provisions for federal and DC employees after the 1989 amendments, the definition of agency in 205(a) applies only to federal agencies, and does not include agencies of DC.So moving on, the term “court” is not defined in title 18 like agency or department is.  In an unpublished 1970 opinion that is quoted in a public opinion, OLC concluded that the term “court” means any court – state OR federal.  Accordingly, 205 could apply to representations before both federal courts AND state courts.  BUT keep in mind that the U.S. also has to be a party or have a direct and substantial interest in the matter, so that narrows it a bit.  It’s not a prohibition against simply appearing in court for another.  There also has to be that nexus between the U.S. and the matter at issue, which we’ll see in the next element.Finally, it goes without saying that a dept., agency or court is not a building; it’s people.  So you cannot contact an agency employee in their official capacity – even if they’re away from their desk – because the employee is the “agency” for purposes of 205.  205 is not “limited to formal appearances or proceedings.”  2 Op. OLC at 316.  Golf course example asking an employee to take some official action.



Direct and Substantial Interest 
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• OGE regulations interpreting § 207 provide helpful guidance 
on the scope of the phrase by describing its application in the 
context of that statute. OGE Advisory Letter 94x7. 

 
• 5 C.F.R. § 2641.201(j)(2)(ii): 
 

– The component has a financial interest in the matter; 
 

– The matter is likely to have an effect on the policies, programs, 
or operations of the component; 
 

– The component is involved in any proceeding associated with 
the matter, e.g., as by having provided witnesses or 
documentary evidence; and 
 

– The component has more than an academic interest in the 
outcome of the matter.   

 

Presenter
Presentation Notes
RD: Moving on, as I mentioned before, an employee is prohibited from acting as agent or attorney before a department, agency, or court, in connection with a covered matter in which the U.S. is a party or has a “direct and substantial” interest. There is no statutory definition of the phrase “direct and substantial” as used in § 205, but the phrase does appear in other criminal conflict of interest statutes, notably 18 U.S.C. §§ 203 and 207. OGE regulations interpreting § 207 provide helpful guidance on the scope of the phrase by describing its application in the context of that statute. OGE Advisory Letter 94x7. With this in mind, agencies can use these factors, as set out in section 2641.201(j), to help determine whether the U.S. has a “direct and substantial” interest in 205 cases.  Note, however, that section 205 can be much broader than section 207; instead of determining whether one agency or component has an interest, which is what you need to look at in 207(a) situations, you’ll instead need to consider whether ANY agency is a party or has a direct and substantial interest. This may require that a number of different agencies or offices be consulted to ensure that the Government does not assert such an interest.  In general, though, the U.S. does not necessarily have a direct and substantial interest in a particular matter merely because a Federal statute is at issue or a Federal court is serving as the forum.  There needs to be a greater interest than that.You’ll always need to be careful here, because even if it is determined that the U.S. does not have a direct and substantial interest at this time, such an interest may arise while the matter proceeds, thus triggering the statutory bar.  See 94x7.  For example, OLC has stated that you are not per se barred from representing another in a bankruptcy case, because the U.S. will only have an interest in the bankruptcy proceeding if they are a creditor or otherwise has an interest in the bankruptcy proceeding from the standpoint of tax liability.  See 1990 OLC LEXIS 44.  HOWEVER, the U.S. always has the option to intervene in such cases, so it is advisable not to act as agent or attorney in such a case.  This is the advice given to attorneys doing pro bono work – it’s best if they avoid any bankruptcy issues.Any questions so far?



Other than in the Discharge  
of Official Duties 

17 

Determining whether a representational activity is 
“in the proper discharge” of an employee’s official 
duties requires the employee’s official supervisors 
to make a factual determination of whether the 
proposed representational activity falls within the 
scope of an employee’s official duties, i.e., whether 
the activity is part of the employee’s job.  See OGE 
Advisory Letter 88x14; OGE Advisory Letter 94x8.  

 
 

Presenter
Presentation Notes
LF:An employee will not be in violation of § 205 if the activity is “in the proper discharge of his official duties.” Because the statute uses the term “official,” it is implied that the focus of the provision is aimed at barring actions taken by employees in their PRIVATE capacities, not in their official capacities.  [Contrast with 208, where employees are barred from working on matters in their official capacity that affect their financial interest].  Congress did not intend to limit the ability of Federal agencies to assign employees to tasks that would involve their representing other parties. 4 Op. O.L.C. 498, 504 (1980).  However, it should be noted that there is a difference between discharging an employee’s official duties and merely being allowed to engage in an activity on “official time.”  For an example, when an employee is on administrative leave, he or she is given official time for some activity, but the activities he undertakes during that time is not part of his official duties. Determining whether a representational activity is “in the proper discharge” of an employee’s official duties requires the employee’s official supervisors to make a factual determination of whether the proposed representational activity falls within the scope of an employee’s official duties, i.e., whether the activity is part of the employee’s job.  See OGE Advisory Letter 88x14; OGE Advisory Letter 94x8. 



Special Government Employees 

(c) An SGE shall be subject to subsections (a) and (b) only 
in relation to a covered matter involving a specific party 
or parties— 

(1) In which he/she has at any time participated 
personally and substantially as a Government 
Employee or SGE through decision, approval, 
disapproval, recommendation, rendering of advice, 
investigation,  or otherwise; or 

(2) Which is pending in the Department or agency of the 
Government in which he/she is serving. 

 
Paragraph (2) shall not apply in the case of an SGE who has 
served in such Department or agency no more than 60 days 
during the immediately preceding period of 365 days. 

Presenter
Presentation Notes
RD:  Before we move on to exceptions, I want to note that, for SGEs, the application of 205 is different than for most employees.  As you probably know, an SGE is an employee appointed to perform temporary duties for not more than 130 days in a year.  An SGE is generally considered an employee for purposes of most federal ethics laws and regulations.  But they almost always have other jobs outside the government, so how 205 applies to them is very important.  For 205, an SGE’s private representational activities aren’t as restricted as a regular employee. Basically, if the SGE works for less than 60 days, then the restrictions in 205 ONLY apply to party matters they personally worked on.  If the SGE works between 60 and 130 days, then the restrictions of 205(a) apply to both party matters they personally worked on, AND any party matters that are pending at their agency.  But 205 isnt going to apply to all covered matters, like it does for regular employees.But remember, an employee has to be designated an SGE at the time of appointment, and at each 1-year renewal period.  Can’t just become an SGE by only working X amount of days.  90x5.  It’s also important for these SGEs to get briefed on the level of restrictions when they come on, and I think Susan can speak to this.



Part-time IPAs Detailed  
to a Federal Agency 

 
 
• IPA detailees assigned to a federal agency 

are subject to 18 U.S.C. § 205 
 
• For a part-time IPA employee who is 

detailed for 130 days or less during any 
period of 365 consecutive days, 18 U.S.C. 
§  205 would apply only to the extent that it 
applies to SGEs 

Presenter
Presentation Notes
Likewise, the application of 205 can be different for some IPA detailees as well, if they are part-time IPAs.  For background, the Intergovernmental Personnel Act at 5 U.S.C. §§ 3371-3375 permits assignments to and from universities, state and local governments, Indian tribes, and other non-federal entities.  IPA detailees assigned to a federal agency ARE subject to 205. But this prohibition may be particularly difficult for a part-time IPA detailee who also continue to work part-time for his or her non-Federal employer.  The IPA detailee would be prohibited from representing this outside entity before any Federal agency during the course of his IPA detail, so the part-time detailee would have to structure his or her duties at the home institution in order to avoid such representational activities. However, this prohibition would be substantially less onerous for a part-time IPA employee who is detailed for 130 days or less during a year because 18 U.S.C. §  205 would apply to such a detailee only to the extent that they apply to SGEs, meaning:If the detailee works for less than 60 days, then the restrictions in 205 ONLY apply to party matters they personally worked on.  If the detailee works between 60 and 130 days, then the restrictions of 205(a) apply to both party matters they personally worked on, AND any party matters that are pending at their agency. So again, 205 isnt going to apply to all covered matters, like it does for regular employees or full-time detailees. 06x10



Key  References - 18 U.S.C. § 205 
Application to SGEs and IPAs 

 OGE Legal Advisory 90x22, Application of Restrictions on Outside 
Earning and Employment Activities [including SES Level SGEs] 
(November 15, 1990) 

 OGE Legal Advisory 00x1, Summary of Ethical Requirements 
Applicable to Special Government Employees (February 15,  2000) 

 OGE Legal Advisory 04x9, SGEs and Representatives on Federal 
Advisory Committees (July 19, 2004) 

 OGE Website, www.oge.gov, Topics/Selected Employee 
Categories/Special Government Employees 

 OGE Legal Advisory 06x10, Intergovernmental Personnel Act 
Summary (October 19, 2006)  

 DOJ Office of Legal Counsel Opinion, “Application of 18 U.S.C. §§ 
203 and 205 to Federal Employees Detailed to State and Local 
Governments,” (March 31, 1980) 

 DOJ Office of Legal Counsel Opinion, “Application of 18 U.S.C. § 
205 to Employees Serving on an  Intergovernmental Personnel Act 
Assignment,  (January 11, 1999) 
 
 
 

Presenter
Presentation Notes
One of your handouts is a summary of the application of 205, and some other relevant provisions, to these special types of employees.  This slide is also available online with our course material for your reference.



Exceptions 
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(d)(1)(A) 
Permitting employees to represent other employees in 
connection with certain disciplinary, loyalty, or other personnel 
administration proceedings 

(d)(1)(B) Permitting employees to represent nonprofit employee 
organizations in certain circumstances 

(e) 
Permitting the representation of an employee’s parents, spouse, 
child, and certain other persons with whom the employee has a 
unique relationship  

(f) Permitting SGEs performing work under a Government grant or 
contract to represent in certain situations 

(g) Permitting the giving of testimony under oath and the making of 
statements required under penalty of perjury or contempt 

(i) Permitting representation pursuant to certain statutes that deal 
with labor-management relations 

Presenter
Presentation Notes
LF: I will now run through all of the exceptions; however, we’re not going to cover all of them.  We are only going to cover one’s that we receive the most questions about.First, 205(d)(1)(A) permits employees to represent other employees in connection with certain disciplinary, loyalty, or other personnel administration proceedingsSecond, 205(d)(1)(B) permits employees to represent other employees in connection with certain disciplinary, loyalty, or other personnel administration proceedingsThird, 205(e) permits the representation of an employee’s parents, spouse, child, and certain other persons with whom the employee has a unique relationship.Fourth, 205(f) permits SGEs performing work under a Government grant or contract to represent in certain situations.Fifth, 205(g) permits the giving of testimony under oath and the making of statements required under penalty of perjury or contempt.Last, 205(i) permits representation pursuant to certain statutes that deal with labor management relations.  



18 U.S.C. § 205(g) 
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Nothing in this section prevents an officer or 
employee from giving testimony under oath 
or from making statements required to be 
made under penalty for perjury or contempt. 

Presenter
Presentation Notes
LF:  First, I will talk about 205(g), and then I will turn it over to Rachel. The interesting thing about some of the exceptions, is that they seem to cover more things than are actually prohibited.  For example, providing testimony under oath:  Based on a 1976 OLC  opinion a witness, including an expert witness, does not act as an agent or attorney within the meaning of those words in section 205.”)  So why is this here?  However, later in 19– OLC narrowed this statement a bit, by explaining that if an expert witness is intimately involved in the preparation of a case, the witness may actually have become an agent.  Indeed, this is consonant with what I explained before when discussing agency, a professional providing an independent opinion for a fee, is unlikely to constitute a 205(a)(2) violation because the witness is not likely to be an agent under the common law. So where does this leave us?  I guess OLC will take a functional look to see if there is actual or apparent authority.  That is, if you are not truly acting as a witness, but more like an agent or attorney in arguing for a client, when taking the stand, OLC wants to let you know, you might still be prosecuted under 205.  Finally, even though 205 will typically not be violated because of this exception, please don’t forget 2635.805, which entails restrictions on employees who want to give expert witness testimony.



18 U.S.C. § 205(e) 
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An employee may act, with or without compensation, 
as agent or attorney for:  
• Parent, 
• Child, 
• Spouse [including same-sex spouse], or 
• Any person for whom, or for any estate for which, 

he is serving as  
– Guardian,  
– Executor,  
– Administrator,  
– Trustee, or  
– Other personal fiduciary. 

Presenter
Presentation Notes
RD: Another exception that we see a lot is the exception for certain types of personal relationships.  Under this exception, an employee MAY act as agent or attorney for his or her parents, spouse, child, or any person they’re serving as guardian, executor, administrator, trustee, or other personal fiduciary. This exception comes from the recognition that government employees will on occasion have certain family and other personal responsibilities that are thoroughly proper but would, without an exception, be prohibited by the broad rule of 205.” See BAYLESS MANNING, FEDERAL CONFLICT OF INTEREST LAW 95-96 (1964).[Optional] I also want to mention that there’s a catch-all group when you’re acting a someone’s “other personal fiduciary,” but there’s not a lot of formal advice as to what that convers, so you’ll want to be careful if the relationship is not one already enumerated in the statute.  In the prototypic fiduciary relationship, the fiduciary has a duty to act primarily for the client’s benefit in the matter and not the fiduciary’s own personal interest. The term personal fiduciary underscores the obligation to act in the client’s best financial interest, and might trigger a host of obligations under relevant state law regarding fiduciaries. For example, OGE has advised that “other personal fiduciary” includes representative payees for SSA benefits, and that employees with a durable POA may act for someone who is disabled/incapacitated (durable meaning that is only intended to operate in case of incapacity).  Neither OLC or OGE have taken a position on other types of relationships, such as a guardian ad litem or regular POA, so those are up in the air as to whether they fit within the exception – but often we can get around these questions b/c the U.S. would probably not have an interest in a case where you’re serving as a child’s guardian ad litem, for example.



18 U.S.C. § 205(e) 

 

Tom 
Bob’s same-sex spouse, 
married in a jurisdiction 

that recognized the 
marriage 

Bob 

Bob’s Mom Bob’s Stepfather Tom’s Mother  
Bob’s mother-in-law 

Jane 
Bob’s natural daughter 

Jo 
Bob’s adopted daughter 

Julie 
Bob’s adult stepdaughter 

Not considered a 
dependent child under EIGA 

Mom-o-bob LLC 

Presenter
Presentation Notes
RD:  So let’s look at an example of the application of the exception using fake employee Bob’s family, who are all in trouble with the IRS for some shady tax filings.  Bob wants to be able to represent his whole family in the IRS proceedings, so let’s walk through and see if he can.So we see that Bob is married to Tom. Under this exception, you can represent your spouse.  This was recently extended to same-sex spouses following the Supreme Court’s decision in US v. Windsor and OGE’s legal advisory 13-10, which implemented that decision by interpreting the term spouse in the federal ethics provisions to include a same-sex spouse.  Bob’s mom and his stepdad are both in trouble as well. He CAN represent his mom – his natural parent, but he can’t represent his stepdad unless his stepdad adopted him or there’s some other affirmative legal relationship other than marriage to his mom.  That’s not the case here, so Bob can’t represent his stepdad.  Tom’s mom, who is Bob’s mother in law, is also in trouble, but the exception does not extend to parents in law.He also has some kids that are in trouble.  He can represent his natural child, and his adopted child Jo, but he cannot represent Julie unless there is some additional legal relationship like adoption or a judicial decree establishing guardianship, which we don’t have here.  He could also represent her if she were considered a dependent child as defined in EIGA, but she does not meet that definition here. So Julie’s going to have to find someone else to represent her in the IRS proceedings.Now, with all three – it has to be a parent, child, or spouse INDIVIDUALLY – the exception does not work if you’re representing a corporation wholly owned by your parent, for example.  (84x14; 18 Op. OLC at 216).  So he can’t represent his Mom’s LLC. 



18 U.S.C. § 205(e) 
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An employee may act, with or without compensation, as agent or 
attorney for his parents, spouse, child, or any person for whom, or 
for any estate for which, he is serving as guardian, executor, 
administrator, trustee, or other personal fiduciary except—  

 
(1) in those matters in which he has participated personally and 

substantially as a Government employee or special 
Government employee through decision, approval, 
disapproval, recommendation, the rendering of advice, 
investigation, or otherwise, or  

(2) in those matters which are the subject of his official 
responsibility,  

  
subject to approval by the Government official responsible for 
appointment to his position.  

Presenter
Presentation Notes
RD: But keep in mind that this exception has a few limitations. First, the employee may not act under this exception without approval of the government official responsible for his or her appointment to the position. So Bob needs to get approval first.Second, the employee may not act under the exception in matters in which he or she has personally and substantially participated in his or her capacity as a government employee.  That’s usually pretty straightforward, and Bob hasn’t worked on this case.  But an employee is also barred from using this exception with regard to matters that are subject of his or her official responsibility.  What does that mean? OLC construes this language to include only those areas in which the employee has operational decision-making authority, either directly or through others.  As such, the limitations on the reach of 205(e) are matters that arise within the employee’s chain of command.  Bob doesn’t work at the IRS, so he’s good here too. Any questions?Now we’re going to hear some great examples of the application of 205 that Susan encountered during last October’s government shutdown.



Ethical Quandaries or  
What Hat Am I Wearing Today? 



18 U.S.C. 205: GR = Prohibition against Federal 
employees representing others before Federal 
agencies if… 

 
• the Government Employee is 

acting as an agent or 
attorney… 
– (a)(1) For prosecuting any 

claim against the U.S., or 
– (a)(2) In connection with any 

covered matter in which the 
U.S. is a party or has a direct 
and substantial interest? 

 

“As you cAn see, I’m not 
weArIng my ‘government 
employee’ hAt todAy.” 



the overseAs contrActor 
 
 

A fantastic opportunity has come up! 
 

An old friend has just landed a contract with a 
government agency, and you would be 
perfect for it. 
 

You’re furloughed and have the time to go 
overseas to work for the contractor. 
 

This is a great professional opportunity for 
you.   
____________________________ 
Here are the Facts to clear with your Ethics 
Counselor… 



the FActs: 
• Employee’s Government Position: Senior 

Advisor, primarily providing policy guidance 
to the agency’s senior leadership. 
 

• Prospective Outside Employment: 
Member of an “evaluation team,” 
reviewing USG agricultural development 
programs in a foreign country, in concert 
with the country’s Agriculture Ministry. 
 

• Contractor’s relationship with Employee’s 
agency:  None. 
 

• Employee’s Role: Conduct interviews with 
USG staff, Agriculture Ministry staff, 
program stakeholders and program 
beneficiaries to determine the progress of 
the USG programs.  Present an oral briefing 
and prepare a report for USG agency that 
will develop usable metrics, assess the 
progress of the programs and make 
recommendations to the USG.   



Items oF Interest 

These SOW items…  

• From a technical management 
perspective, the evaluation team 
will work closely with a USG staff 
member. 

• For the preliminary exit briefing, 
the evaluation team will submit 
and deliver a PowerPoint 
presentation for the USG agency, 
summarizing the draft report. 

• USG staff will provide comments 
and these will be incorporated, 
and a second draft of the report 
will be prepared. 

• The final report will contain 
recommendations for improved 
methodology on data collection. 

May lead to these questions 

• What are the details of the 
interactions with USG officials on 
the evaluation work? 

• What assignments require the 
employee to discuss contract 
performance activities with the 
USG? 

• Are any assignments behind the 
scenes? 

• Will the employee be presenting 
in person briefings to the USG? 

• Will be employee prepare and be 
identified as an author of the 
final report? 



possIble vIolAtIon oF 
representAtIonAl restrIctIons 

• Personally briefing USG 
• Personally providing analysis of USG 

program to USG officials 
• Briefing the CO or COR on contract 

status 
• Personally providing actionable 

recommendations to USG officials 
• Substantive interactions with USG 

employees 
• Creating and presenting contractor 

briefings and reports to USG officials 



 
 
The Furloughed Lawyer 

“… Yes, I’m absolutely 
available to take some 
short-term work!” 
“I need this to pay the 
bills until I get another 
paycheck.” 
“Hopefully there’s still 
someone in the ethics 
office who can let me 
know if this is okay…” 

 



The Facts: 

• The Furloughed Lawyer is an 
Attorney for the Public Rights 
Division, which enforces the 
Fair Play Act (FPA). 

• He is a career employee with 
no supervisory duties. 

• The offer to do legal research 
is from a law firm with no 
matters before the agency. 



Assignment #1 

The employee will be assigned to conduct legal 
research on contracts and real estate law to 
determine if a real estate broker is entitled to 
keep certain fees for customer services. 

 
 

FACTS: 
• The firm is representing a client before a state 

court.   
• No USG involvement or interest. 

 



Assignment #2 

The Assignment requires the employee to interview 
possible witnesses, file court documents and draft 
motions. 
 
FACTS-- 
• The firm is representing a client before a Federal court.  

The USG is not a party in the case. 
• The assignment relates to a case involving the Special 

Playbook Act (SPA), a Federal law.    
• The Public Rights Division does not enforce the SPA.  It 

is enforced by another Federal agency. 
• The question in the case may raise public rights issues. 



Assignment #3 
The Assignment requires the employee to conduct 
research concerning whether the client received 
appropriate treatment from a state agency under 
the Special Playbook Act. 

 
FACTS-- 
• A client matter is not yet being litigated.  If 

litigated, the case would be brought in Federal 
Court. 

• The matter may involve the client’s public rights 
under the Fair Play Act.    

• It is possible that the USG would be a party to the 
case if the matter is litigated. 
 



AND DON’T FORGET… 

Other ethics statutes and regs that may come into 
play with outside activities, including… 
• 18 U.S.C. § 208 
• 5 C.F.R. § § 204 and 502, and Subparts G and H  
• Agency Supplemental regs for approval for 

outside activities 
• Including positions on financial disclosure 

reports 



Selected References 
 
• OGE Legal Advisory DO-06-023:  Communications made as employees of 

government contractors are subject to 18 U.S.C. 203 and 205. 
• OGE Legal Advisory DO-02-018: 18 U.S.C. 205 would not prohibit serving on an 

organization with no representational activity anticipated. 
• OGE Legal Advisory DO-99-049: “Representational services” defined. 
• OGE Legal Advisory 96 x 6: Employees may provide “behind the scenes assistance.” 
• OGE Legal Advisory 94x7: A representation involving a federal statute and a federal 

forum do not, standing alone, create a direct and substantial interest, but the 
surrounding facts must be analyzed to determine whether there is or is not a U.S. 
interest. 

See Also,  
• OGE Legal Advisory 00x10 
• OGE Legal Advisory 99x19 
• OGE Legal Advisory 98x18 
• OGE Legal Advisory 82x20 

 
 
 
 
 
 



Further Questions? 
Contact: 

Rachel Dowell      Leigh Francis 
Assistant Counsel Assistant Counsel  
202-482-9267  202-482-9313 
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Presenter
Presentation Notes
LF – Thanks you all for attending, and I hope that this presentation has shed some light on the intricacies of 205(a)(2).



Ethics Rules for Executive Branch Employees 

 

*Product developed by FEMA 

 

 SGE, i.e. "special 
government employee" 

IPA Detail (via OF-69 
agreement) 

Conflict of Interest- do not participate in agency matters that affect 
financial interests of yourself, organizations where you serve or are 
employed, family members, or future employers. (18 U.S.C. 208 and 
5 C.F.R. 2635 Subpart D) 

same same 

Misuse of Position- never use federal position for private gain of yourself 
or others, including use of non-public information gained as result of fed 
duties. (5 C.F.R. 2635 Subpart G; also bribery rule at 18 U.S.C. 201) 

same same 

Financial Disclosure- if paid above the GS scale, then must file a public 
financial disclosure report (OGE-278); if in a GS position that has decision 
making authority, then must file a confidential report (OGE-450). 

must always file a 278 or 450, 
except in very limited 
circumstances 

same, but determined by 
the fed position occupied 
instead of salary amount 
from home employer 

Providing representation before the Executive Branch or Federal 
Courts- cannot act as agent or attorney (for pay or pro-bono) for another 
party in a matter where the federal government has an interest. 
(18 U.S.C. 203/205) 

60 days or less of fed service 
limited to matters on which 
SGE personally worked 
61 days or more of fed service 
only for agency matters 
instead of the entire Executive 
Branch 

detail is 60 days or less 
limited to matters on 
which detailee personally 
worked 
detail is 61 days or more 
must treat detailee the 
same as full employee 

Receiving outside compensation for federal duties- ban on 
supplementation of government salary by outside organizations. 
(18 U.S.C. 209) 

does not apply does not apply to salary 
from home employer; 
otherwise same as full 
employee 

Receiving compensation for teaching, speaking, or writing in personal or official 

capacity- ban on receiving any form of compensation for teaching, speaking, or 

writing related to official duties or agency’s mission. (5 C.F.R. 2635.807) 

 

same same 

 



*This is a summary and should not be considered legal advice 

  

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

  

Next, determine if the employee 

would be acting as an agent or 

attorney. Must meet the 

following requirements. 

Yes 
Yes 

Yes OR 

Yes 

Yes 

Yes Yes 

Yes 

Does an Employee’s Activities Implicate 18 U.S.C. § 205(a)(2)?* 

Yes 

Yes 

Yes 

18 U.S.C. § 205(a)(2) 
May Be Violated. 

 

Will any 

exceptions 

apply?11 

No 

Is the communication 

outside the scope of the 

individual’s official 

duties?2 

Is the person an officer 

or employee of the 

Federal government?1 

1. Will there be a direct 

communication between 

the employee and 

another employee?3 

2a. Will the 

employee be acting 

as an attorney? 

2b. Will the employee 

be considered an 

agent under the 

common law?4 

2c. Will the employee 

have actual or apparent 

authority to make the 

communication?5 

 

3. Will the communication 

be made with the intent 

to influence?6 

Will the 

communication 

be on behalf of 

another?7 

Will the 

communication be 

made before a 

department, agency, 

court, or other 

specified entity?8 

Will the action be in 

connection with a 

“covered matter”?9  

Will the United 

States be a party 

or have a direct 

and substantial 

interest in the 

matter?10 

If you answered NO to any of these questions, 
or if an exception applies, then  

18 U.S.C. § 205(a)(2) is not violated. 
 



*This is a summary and should not be considered legal advice 

Section 205(a)(2) of Title 18 generally bars an officer or employee of the United States from, among other things, “acting 

as agent or attorney for anyone” before any department, agency, or court in connection with a covered matter in which 

the United States is a party or has a direct and substantial interest. [Compensation is not an element.]                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

1. Officer or Employee of the Federal Government. Generally, officers or employees of the United States, including 

employees in all three branches, are subject to § 205(a). The prohibition, however, is inapplicable to the President, Vice 

President, a Member of Congress, or a Federal judge. See 18 U.S.C. § 202(c). Employees of the Office of the U.S. Attorney for 

the District of Columbia are also subject to § 205(b), which deals with outside activity in connection with claims against the 

District of Columbia and matters in which the District of Columbia is a party or has a direct and substantial interest. Finally, 

special Government employees (SGEs), as defined in 18 U.S.C. § 202(a), are subject to less restrictive prohibitions, as set forth in 

§ 205(c).   

 

2.  Other than in the proper discharge of official duties. An employee will not be in violation of § 205(a)(2) if the activity is 

“in the proper discharge of his official duties.” Determining whether a representational activity is “in the proper discharge” of an 

employee’s official duties requires the employee’s official supervisors to make a factual determination of whether a proposed 

representational activity falls within the scope of an employee’s official duties, i.e., whether the activity is part of the employee’s 

job.  See OGE Advisory Letter 88x14; OGE Advisory Letter 94x8.  

3. Direct Communication. An employee does not act as agent or attorney before the Government “in the absence of 

communication with . . . the Government.” See Legal Advisory DO-02-018. The communication must be direct, i.e., between the 

employee and another Government employee – not through another. “Behind-the-scenes” assistance consisting of a 

communication that is only indirectly addressed to the Government is not barred by § 205(a)(2).  See OGE Advisory Letter 

04x12. 

4. Agent. The common law definition of agent is used in a § 205(a)(2) analysis. O’Neill v. Dep’t of Hous. & Urban Dev., 220 

F.3d 1354, 1360 (Fed. Cir. 2000).  

5. Actual or Apparent Authority. Being an agent is necessary but not sufficient under § 205(a)(2). Under current case law,       
§ 205(a)(2) also requires that the employee have either actual or apparent authority to act on behalf of a principal to make a 

communication. O’Neill, 220 F.3d at 1360.  

6. Intent to Influence. Acting as agent or attorney requires intent to influence. The communication “must be in connection with 

a matter on which there is some controversy or at least potential for divergent views.” See OGE Advisory Letter 94x15. 

Communications of a “purely ministerial nature,” such as requesting factual information or responding to requests from the 

Government for factual information, are not barred by § 205(a)(2).  Id. 

 

7. On Behalf of Another. Section 205(a) does not bar self-representation. See OGE Advisory Letter 94 x 15. It also does not bar 

representation of the United States Government, even if the representation is other than in the proper discharge of official duties. 

See 4 Op. O.L.C. 498 (1980).  

8. Department, agency, court, or other specified entity. The term “agency” in § 205(a)(2) encompasses Federal agencies, 

including those in the Executive and Legislative branches. 5 Op. O.L.C. 194 (1981). The term likely covers Judicial branch 

agencies as well. See id. (explaining that the definition of agency for title 18 is expansive and “in effect, establishes a 

presumption that a government entity is an agency” for purposes of the conflict of interest statutes). However, § 205(a)(2) “was 

not intended to prohibit services before ‘Congress or its committees.’” Id. The term “agency” also “does not apply to state 

agencies or agencies of the District of Columbia.” 24 Op. O.L.C. 13 (2000). However, the term “court” in the same provision 

“covers state as well as Federal courts.” Id.   

9. Covered Matter: The term “covered matter” means “any judicial or other proceeding, application, request for a ruling or other 

determination, contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter.” 18 U.S.C.           

§ 205(h). The meaning of “particular matter” under 18 U.S.C. § 208 may be applied in the context of § 205(a)(2).     

10. Direct and Substantial Interest. There is no statutory definition of the phrase “direct and substantial” as used in § 205(a)(2), 

but the phrase does appear in other criminal conflict of interest statutes, notably 18 U.S.C. §§ 203 and 207. OGE regulations 

interpreting § 207, at 5 C.F.R. § 2641.201(j)(2), provide helpful guidance on the application of this phrase. OGE Advisory Letter 

94x7. 

 

11. Exceptions. See 18 U.S.C. §§ 205(d)(1)(A) (permitting representation in connection with certain disciplinary, loyalty, or 

other personnel administration proceedings); 205(d)(1)(B) (permitting employees to represent nonprofit employee organizations 

in certain circumstances); 205(e) (permitting the representation of an employee’s parents, spouse, children, and certain other 

persons); 205(f) (permitting SGEs performing work under a Government grant or contract to represent in certain situations); 

205(g) (permitting the giving of testimony under oath and the making of statements required under penalty of perjury or 

contempt); and 205(i) (permitting representation pursuant to certain statutes that deal with labor management relations).  
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